Sale of business agreement


SALE AGREEMENT
Entered into between:
(name of seller)
of (address) (hereinafter called “the Seller”)
and
(name of purchaser)
of (address) (hereinafter called “the Purchaser”).
 
The Parties agree as follows:
1
Interpretation
1.1  In this Agreement and in the annexures to this Agreement (other than documents or accounts prepared before the date of signature of this Agreement):
•
clause headings are for convenience and must not be used in the interpretation of this Agreement;
•
defined words and expressions will start with capital letters for clarity;
•
unless the context shows otherwise, an expression which represents:
–
any gender includes the other genders;
–
a natural person includes a juristic person and vice versa;
–
the singular includes the plural and vice versa.
1.2  In this Agreement the following expressions bear the meanings given to them below, and equivalent expressions will have similar meanings:
Expression
Meaning
•
“Accounts Receivable”
claims which the Seller has on the Effective Date against persons indebted to the Seller, including all claims which the Seller has against sureties and all bank balances and deposits;
(Alternatively: see clauses 1.1 and 1.2 of Precedent 2.)
•
“Agreement”
this agreement as well as any annexures and attachments to it;
•
“Agreement Accounts”
the audited financial statements which the Seller must prepare regarding the Business as at the Effective Date, according to clause 7;
•
“Audited Accounts”
the signed audited annual financial statements of the Seller relating to the Business for the financial year ended (day, month, year), copies of which are annexed hereto, marked Annexure “(state number)”;
•
“Auditors”
(name of Auditors) and includes their successors in practice;
•
“Business”
means the (state) Business carried on by the Seller as a going concern as at the Effective Date, and includes the Business Assets and the Liabilities;
•
“Business Assets”
all the assets of the Seller used in or in connection with the Business, made up of:
–
Accounts Receivable;
–
Business Names;
–
Contracts;
–
Fixed Assets;
–
Goodwill;
–
Property;
–
Shares;
–
Stocks;
–
Trade Marks;
but specifically excluding – (describe any assets to be excluded);2
2
Provided that the seller of the business established the business or purchased the business for the purpose of deriving income from it, and not for the purpose of selling it at a profit, any amount received for the sale of the goodwill of that business is a receipt of a capital nature and is not taxable. Where, however, the price for the sale of the goodwill is in the form of an annuity or is expressed as a share of profits, it may be regarded as a receipt of income for tax purposes. The same principles apply to the proceeds derived from a sale of trade marks, trade licences and business names. An amount paid for goodwill is expenditure of a capital nature unless the business is purchased for resale at a profit. The cost of acquiring trade marks is capital expenditure, save to the extent set out in the Income Tax Act 58 of 1962. The income-tax implications of the sale of a business should, however, be researched in every case.
•
“Business Name”
the name (name of Business) and any business or trade name in connection with or normally associated with the Business on the Effective Date;
•
“Completion Date”
the latest of:
–
the first business day after the date on which the suspensive conditions are fulfilled or waived;
–
the first business day after the date on which the Agreement Accounts are delivered to the Purchaser; or
–
the (day, month, year);3
3
It is for the parties to negotiate the Completion Date, and the definition as drafted may not necessarily be appropriate.
•
“Contracts”
all agreements relating to the Business including (without limitation):
–
all financial leases;
–
credit agreements;
–
franchises;
–
licence agreements;
–
agencies;
–
leases of Premises;
–
all unexecuted or partially executed orders and tenders (awaiting adjudication or in respect of which contracts have been awarded);
–
such contracts (other than unexecuted or partially executed orders and tenders) listed in Annexure (state number);
(Alternatively: see clause 1.5 of Precedent 2.)
•
“Effective Date”
(day, month, year) and more particularly the commencement of Business on that date;
•
“Fixed Assets”
all fixed assets of whatever nature owned and used by the Seller for the Business on the Effective Date, which fixed assets are listed in Annexure (state number);
(Alternatively: see clause 9 (alternatives 1 and 2) of Precedent 2.)
•
“Goodwill”
the goodwill attaching to the Business;4
4
Restraints imposed on employees are incidental to a business and, depending on the particular facts, may form part of the goodwill – see Securicor (SA) (Pty) Ltd v Lotter [2005] 4 All SA 464 (E); [2005] 10 BLLR 1032 (E); 2005 5 SA 540 (E). The benefit of such restraints will pass to the purchaser. See Botha v Carapax Shadeports (Pty) Ltd 1992 1 SA 202 (A). See also Grobbelaar v Shoprite Checkers Ltd (710/2008) [2011] ZASCA 11; [2011] JOL 26876 (SCA) (11 March 2011).
•
“Liabilities”
all liabilities of whatever nature of the Seller arising from the conduct of the Business as at the Effective Date, which arose prior to the Effective Date;
(Alternatively: see clause 1.9 of Precedent 2.)
•
“Premises”
means the Premises situated at (place) in which the Business is being conducted by the Seller on the Effective Date;
•
“Property”
the Property beneficially owned by and registered in the name of (state), situate at (place), being held by (state) under Deed of Transfer No (state);
•
“Shares”
the shares listed in Annexure (state number);
(Alternatively: see clause 1.13 of Precedent 2.)
•
“Signature Date”
the date of signature of this Agreement by the party last signing;
•
“Stocks”
means the stock in trade of the Seller on the Effective Date, made up of:
–
consumables (goods that can be used up);
–
finished products;
–
packaging materials;
–
[bookmark: _GoBack]raw materials;
–
work in progress;
–
and includes stock in transit to and from the Seller, stocks held on consignment by third parties and stocks held for reworking by third parties;
•
“Suspensive Conditions”
the suspensive conditions set out in clause 2;
•
“Trade Marks”
the trade marks listed in Annexure (state number).
2
Suspensive Conditions
2.1  This Agreement is subject to the fulfilment of the following Suspensive Conditions (conditions that will have to be met in order for the Agreement to take effect):
•
the Purchaser and the Seller must enter into a (state) agreement on similar terms to those set out in the draft (state) agreement attached and marked Annexure (state number);
•
the landlord of the Premises must grant a lease to the Purchaser on or before (day, month, year) on terms acceptable to the Purchaser.
(Alternatively: see clause 12 of Precedent 2.)
2.2  The parties must use their best endeavours to help to fulfil the Suspensive Conditions as soon as reasonably possible after the Signature Date.
2.3  The Suspensive Conditions are inserted for the benefit of the Purchaser, who is entitled to waive fulfilment of any of the conditions by written notice to the Seller.
2.4  Unless all the Suspensive Conditions are fulfilled or waived by (day, month, year), (or such later date as may be agreed in writing by the parties, which agreement must not be unreasonably withheld) this Agreement will be void, and neither party will have any claim against the other in terms of this Agreement.
(Alternatively: see clause 2 of Precedent 2.)
3
Sale of the Business5
5
See also the title Purchase and Sale of Movable Property.
Drafting note:
Various recent decisions of the Labour Appeal Court have confirmed the imposition of certain obligations on the Seller. Section 197 of the Labour Relations Act 66 of 1995 (LRA) does not require the old employer to obtain the employees’ consent before their contracts are transferred. Termination of employment is automatically unfair if the old or the new employer terminates services for any reason related to the transfer – see LRA s 187(1)(g). In terms of s 197(2), which is a statutory exception to the common law, the employment contracts migrate automatically and no dismissals are deemed to have occurred. See NEHAWU v University of Cape Town [2003] 2 BCLR 154 (CC).
The substitution of the purchaser in place of the seller is automatic and takes place by operation of law. See also AST Holdings (Pty) Ltd v Roos [2007] 10 BLLR 891 (LAC) and Business & Design Software (Pty) Ltd v Van der Velde [2009] 8 BLLR 746 (LAC).
These decisions have serious consequences for a seller of a business.
3.1  The Purchaser agrees to purchase the Business as a going concern from the Seller with effect from the Effective Date, subject to fulfilment or waiver of the Suspensive Conditions.
3.2  After fulfilment or waiver of the Suspensive Conditions ownership, risk and benefit in the Business will be deemed to have passed to the Purchaser on the Effective Date, despite this Agreement being signed after the Effective Date.
(Alternatively: see clause 6 of Precedent 2.)
4
Purchase price and payment
4.1  The purchase price for the Business is the total of the following amounts, less Liabilities:6
6
Recoupments: In terms of s 8(4)(a) of the Income Tax Act 58 of 1962, a taxpayer must include in his or her gross income all amounts allowed to be deducted or set off in the current or any previous year of assessment that have been recovered or recouped during the current year of assessment. The recoupment of wear-and-tear or “50-30-20” depreciation allowances may occur on the sale of an asset at a price in excess of its income-tax value. Where the purchase price in a sale of business is not allocated to any particular asset, the Commissioner for Inland Revenue may place a reasonable value on the various assets sold in order to determine whether there has been any recoupment. It has been held that if the agreement of sale does not attribute an amount to goodwill, no portion of the purchase price may be attributed to goodwill.
(Alternatively: see clause 7 (alternatives 1, 2 and 3) and 9 (alternative 4) of Precedent 2.)
•
for Accounts Receivable, their book value as reflected in the Agreement Accounts;
•
for the Business Names, (state value, if any);
•
for Contracts, (state value, if any);
•
for Fixed Assets, their depreciated cost value as reflected in the Agreement Accounts;
•
for Goodwill, (state value, if any);
•
for the Property, (state value, if any);
•
for the Shares, (state value, if any);
•
for Stocks, the value thereof as agreed between the parties in terms of clause 5.2;
•
for Trade Marks, (state value, if any).
4.2  The Purchaser must pay the purchase price set out in clause 4.1 on the Completion Date.
5
Stocktaking
5.1  The parties will commence a stocktaking of the Stocks of the Business according to the following terms:
5.1.1  each of the parties will be entitled to be present or represented at the stocktaking;
5.1.2  after the stocktaking is completed the parties will prepare and initial a schedule reflecting the Stocks;
5.1.3  any Stocks which:
•
are materially damaged; or
•
are unsaleable or unusable as being:
–
incomplete;
–
redundant;
–
slow-moving;
–
obsolete; or
–
out of normal commercially accepted standards; or
•
have an expiry date earlier than (day, month, year)
will be excluded for the purposes of valuing the Stocks, unless the parties agree in writing on the value thereof;
5.1.4  should there be any dispute as to whether any item of stock falls within any category set out in clause 5.1.3, the dispute will be determined by an independent expert appointed by the Auditors:
•
whose decision will be made within 21 days of his or her appointment;
•
who will act as an expert and not as an arbitrator;
•
whose decision will, in the absence of clear error, be final and binding on the parties; and
•
who will determine the party liable for his or her costs, whereupon such party must pay his or her costs.
5.2  Upon completion of the schedule referred to in clause 5.1.2, the parties will agree the value of the Stocks on the basis of:
•
the lower of cost or net realisable value; or
•
failing agreement, the Stocks referred to will be valued at the lower of cost or net realisable value by an independent auditor agreed by the parties (or failing such agreement, appointed by the President for the time being of the South African Institute of Chartered Accountants), subject to the provisions of clause 5.1.4.
(Alternatively: see clause 8 of Precedent 2.)
6
Release of assets
The parties agree that the assets listed in Annexure (state number) are subject to the encumbrances (burdens) referred to in that Annexure. The Seller agrees to procure the release of all such assets from their respective encumbrances with effect from the Effective Date.
7
Agreement Accounts
7.1  The Seller must prepare Agreement Accounts, which must be reported on and audited by the Auditors without delay, at the Seller’s cost. Copies of the Agreement Accounts must be delivered to the parties within (state number) days before the Completion Date.
7.2  The Agreement Accounts must be prepared:
7.2.1  on the same basis and using the same:
•
accounting and management policies;
•
principles;
•
practices;
•
procedures; and
•
other conventions
as those used in preparing the Audited Accounts in respect of the preceding financial year;
7.2.2  subject to the provisions of clause 7.2.1, on the basis of generally accepted accounting practice and in accordance with the provisions of the Companies Act 71 of 2008 (as amended from time to time);
7.2.3  subject to clause 7.2.1, so as fairly to present:
•
the financial position and the state of affairs of the Business as at the Effective Date; and
•
the trading results and profits of the Business for the period ending on the Effective Date;
7.2.4  and reported on by the Auditors without any qualification.
7.3  The Seller must ensure that the Auditors certify the book value of the Stocks in writing at the same time as completing the Agreement Accounts, which book value must be reflected in the schedule prepared according to clause 5.1.2; and copies of the Auditors’ certificate must be given to the Purchaser no later than three days before the Completion Date.
7.4  The Seller must ensure that the Purchaser, its representatives and Auditors are given free and unrestricted access to the books, records, registers and other documents of the Seller relevant to the Business to verify that the Agreement Accounts have been prepared according to this clause 7. This access and verification will in no way reduce the Seller’s obligations and is not an acknowledgement by the Purchaser that the Agreement Accounts have been correctly prepared.
(Alternatively: see clause 10 of Precedent 2.)
8
Completion
At (state time) on the Completion Date at the offices of the (state whether Seller or Purchaser) or at such other time or place as the parties may agree:
8.1  the Seller must deliver to the Purchaser:
•
all documents and books of account, registers, Contracts, minute books, salary records and other documents and records relating to the Business still in the Seller’s control or possession. The Seller will, however, continue to have access to them during normal business hours in order to prepare and complete its normal annual financial statements and income-tax returns for the Business, and for other reasonable purposes;
•
such documents, powers of attorney and authorities as the Purchaser may need to acquire ownership of the Business Assets or the registration in the name of the Purchaser of any of the Business Assets, including the assignment of Trade Marks;
(Alternatively: see clause 11 of Precedent 2.)
•
the Auditors’ certificates prepared in accordance with clause 7; and
8.2  the Purchaser must pay to the Seller the purchase price calculated in accordance with clause 4.
9
Warranties
9.1  The Seller unconditionally gives to and in favour of the Purchaser the warranties set out in this Agreement and in Annexure 1 to this Agreement. Each such warranty is:
•
a separate warranty and may not be limited or restricted by other warranties;
•
continues and remains in force despite the completion of any or all the transactions contemplated in this Agreement;
•
is deemed to be material and to be a material representation in reliance upon which the Purchaser has entered into this Agreement.
9.2  Except for the warranties and representations expressly given or made in this Agreement or in Annexure 1 to this Agreement, no implied or express warranties or representations are given or made by either party to the other.
10
Publication in terms of the Insolvency Act
10.1  The Seller authorises the Purchaser to place the advertisement contemplated in section 34 of the Insolvency Act 24 of 1936 regarding the sale of business.
•
If any creditor or other person objects to the disposal of the Business or institutes proceedings against the Seller in response to this advertisement or claims payment of moneys due, then the Purchaser will have the right to pay all or any amounts claimed by any creditor and to reduce the purchase price by the amount so paid upon producing proof of the amount so paid.
•
Alternatively, the Purchaser has the right to demand that the Seller pays the amount so claimed and that the Seller produces proof of the payment.
10.2  The parties agree to inform each other immediately if either of them becomes aware of any current or threatened proceedings or claims against the Seller as at the Effective Date by persons (“Unsatisfied Creditors”) which, if unsatisfied, may result in the disposal of the Business in terms of this Agreement being void against the Unsatisfied Creditors concerned in terms of section 34(3) of the Insolvency Act.
10.3  If on the Completion Date there remain any Unsatisfied Creditors:
•
whose claims have not been discharged by or on behalf of the Seller; or
•
who have not been given an undertaking by or on behalf of the Seller to discharge their claim or claims in a form which they have accepted; or
•
who have not waived in writing their rights under section 34(3) of the Insolvency Act, the Purchaser may, in addition to any other rights which it may have in law, either:
–
pay all or any amounts claimed by any Unsatisfied Creditor and set those amounts off against (deduct them from) the purchase price; or
–
cancel this Agreement.
•
If the claims of any Unsatisfied Creditors are discharged or waived or the undertaking referred to in clause 10.3 is given, this Agreement will, notwithstanding the provisions of clause 2, become unconditional.
(Alternatively: see clause 16 (alternative 1) of Precedent 2.)
11
Restraint of trade
11.1  The Seller, in order to protect the Goodwill of the Business and the interests of the Purchaser in the Goodwill of the Business, agrees in favour of the Purchaser and the Business that the Seller will not within the areas referred to in clause 11.2 and for a period of three years after the Effective Date, either as:
•
principal;
•
agent;
•
partner;
•
representative;
•
shareholder;
•
director;
•
employee;
•
consultant;
•
adviser;
•
financier; or
•
in any other like or similar capacity,
directly or indirectly be associated or concerned with, interested or engaged in any firm, business, company or other association of persons which carries on a business or any activity similar to the Business carried on by the Seller on the Effective Date, or similar to any new but similar business established by the Purchaser after the Effective Date.
11.2  The areas covered by these restraints are the:
•
Province of Gauteng;
•
Province of the Free State;
•
Province of Western Cape;
•
Province of KwaZulu-Natal;
•
Province of Northern Cape;
•
Northern Province;
•
Province of North West;
•
Province of Eastern Cape; and
•
Province of Mpumalanga.
11.3  The Seller agrees that:
•
these restraints are reasonable as to subject matter, area and duration and are reasonably necessary in order to preserve and to protect the Goodwill of the Business;
•
despite the manner in which the restraints in clause 11.1 and the areas in clause 11.2 are grouped together or linked geographically, each of them constitutes a separate and independent restraint, severable from each of the other restraints.
11.4  The above provisions will not be interpreted so as to prevent the Seller from:
•
owning not more than 5 per cent of shares or other securities listed on the Johannesburg Stock Exchange of any company if the nature of the business or activity of such company is a business or activity restricted in terms of clause 11.1;
•
continuing to hold any interest which it presently holds and which is listed in Annexure (state number).
12
Breach
If either party commits a material breach of this Agreement and fails to remedy it within 14 days of written notice requiring it to do so, then the party giving the notice may:
12.1  cancel this Agreement and claim damages; or
12.2  claim specific performance of all the defaulting party’s obligations, together with damages, whether or not such obligations are due for performance.
(Alternatively: see clause 20 of Precedent 2.)
13
Whole agreement and non-variation
13.1  This Agreement is the entire agreement between the parties in relation to the sale of the Business.
13.2  No amendment, alteration, addition, variation or consensual cancellation to or of this Agreement will be of any force or effect unless reduced to writing and signed by the parties.
14
Waiver
14.1  No waiver (abandonment of rights or relaxation in the exercise of rights) of any of the terms of this Agreement will be binding for any purpose unless expressed in writing and signed by the party giving it, and any such waiver will be effective only in the specific instance and for the purpose given.
14.2  No failure or delay of either party in exercising any right, power or privilege will operate as a waiver.
14.3  Any single or partial exercise of any right, power or privilege does not prevent any other or further exercise of the right or the exercise of any other right, power or privilege.
15
Notices and domicilia (address for legal notices)
15.1  The parties select as their respective domicilia citandi et executandi for the purpose of legal proceedings and for the purposes of giving or sending any notice provided for or necessary in terms of this Agreement, the following addresses:
(State physical and postal addresses, telefax no and electronic mail (e-mail) address of the Seller)
(State physical and postal addresses and telefax no and electronic mail (e-mail) address of the Purchaser)
or such other physical or postal address, telefax number or electronic-mail (e-mail) address as may be substituted by notice given as required. Each of the parties will be entitled from time to time to vary its domicilium by written notice to the other to any other address within the Republic of South Africa which is not a poste restante.
15.2  Any notice addressed to a party at its physical or postal address must be sent by prepaid registered post, delivered by hand, sent by telefax or sent by electronic mail (e-mail).
15.3  A notice will be presumed, unless the contrary is proved, to have been given:
•
if posted by prepaid registered post, five days after the date of postage;
•
if hand-delivered during business hours on a business day, on the day of delivery;
•
if sent by telefax, on the first business day following the date of sending of such telefax;
•
if sent by electronic mail (e-mail), on the first business day following the date of sending of such electronic-mail (e-mail) message.
16
Costs
16.1  Subject to clause 16.2, each party is responsible for its own costs for the negotiation and preparation of this Agreement. Any other costs and charges necessary to give effect to this Agreement will be paid by the Purchaser.
(Alternatively: see clause 25 of Precedent 2.)
16.2  If the suspensive conditions are not fulfilled or waived, the Purchaser will be responsible for costs of preparation of this Agreement.
17
Value-Added Tax7
7
Attention is drawn to s 11(1)(e) of the Value-Added Tax Act 89 of 1991 and to Interpretation Note No 57 of 31 March 2010 (as to which, see Value-Added Tax in South Africa: Legislation (Durban: LexisNexis 2002, with updates)).
17.1  It is recorded that:
17.1.1  the Business is sold as a going concern;
17.1.2  the Business will be an income-earning activity at the time of transfer to the Purchaser; and
17.1.3  the assets necessary for the carrying on of the Business will be transferred to the Purchaser.
17.2  The purchase consideration includes value-added tax at zero rate.
17.3  If the sale is subject to value-added tax at the standard rate, the Seller will be entitled to recover the value-added tax so payable from the Purchaser.
SIGNED at (place) on this (day, month, year)
Witnesses:
	 
	
	

	1  
	 
	 

	2  
	 
	 

	(Signatures of witnesses)
	 
	(Signature of Seller)


SIGNED at (place) on this (day, month, year)
Witnesses:
	 
	
	

	1  
	 
	 

	2  
	 
	 

	(Signatures of witnesses)
	 
	(Signature of Purchaser)


ANNEXURE 1
Warranties given by the Seller in respect of the Business8
8
The following warranties are those referred to in clause 9 of the agreement to which this document is an annexure.
To the extent that the Agreement is signed on a date which results in the use of any tense being inappropriate, the warranties set out below are to be read in the appropriate tense.
1
Warranties given by the Seller relating to the Business as at the Effective Date and as at the Completion Date
1.1  The Seller is the owner of the Business and is lawfully entitled to sell it to the Purchaser.
1.2  The Seller’s books and records pertaining to the Business have been properly maintained according to law and are capable of being written up to record all the transactions of the Business.
1.3  The Seller has all the necessary permits, authorities and permissions legally required in order to conduct the Business, and the Seller is not aware of any facts or circumstances which may lead to the cancellation or withdrawal of any such authority or permission.
1.4  The Seller is the registered and beneficial owner of all Trade Marks used in relation to the Business, and has not granted and is not under any obligation to grant any rights in respect of the Trade Marks.
1.5  Save as disclosed to the Purchaser in writing, none of the Contracts was entered into other than in the ordinary and normal course of the Business, all of the Contracts are of full force and effect according to their terms and the Seller is not in breach of any of the terms of any of the Contracts.
1.6  True and complete copies of all material Contracts of the Business have been delivered to the Purchaser.
1.7  The Seller is not bound by any contract in restraint of trade which affects the Business.
1.8  The Seller is not breaching any contractual obligations by entering into this Agreement which will entitle any person to terminate any of the Contracts.9
9
This is to cover the situation where agreements such as franchise, licence and similar types of agreement are entered into subject to the condition that the grantor reserves the right to cancel the agreement if the Seller disposes of the Business.
1.9  To the best of the Seller’s knowledge and belief, the processes employed and the products dealt in by the Seller in connection with the Business do not infringe any patent, copyright or other proprietary or intellectual-property right.
1.10  No person has any claim of any nature whatsoever against the Seller arising out of the Seller’s use of the Business Name.
1.11  None of the Seller’s employees to whom the Purchaser has offered employment has any right to any:
•
exceptional leave privileges;
•
accumulated leave;
•
payment in lieu of leave;
•
pension; or
•
other similar privileges or benefits, or rights of compensation for loss of office,
and no employee has any current service contract, whether oral or in writing, that requires more than one calendar month’s notice of its termination.
1.12  There is no unfunded deficit in the pension fund of which the Seller’s employees are members, whether or not the deficit has been accumulated or is reflected as a liability of the Seller.
1.13  The Seller has not within the past (state number) months:
•
been subject to any order or been a party to an application under the Labour Relations Act 66 of 1995 (as amended);10 or
•
been a party to any application for the establishment of a conciliation board in terms of the said Act, or any application to any industrial council having jurisdiction in respect of the Business or any part of the Business regarding the terms and conditions of employment of the employees of the Seller or any alleged unfair labour practice affecting any of such employees, nor is the Seller aware of any fact or circumstance which is likely to give rise to any such proceedings or applications after the date of signature of this Agreement.
10
Attention is drawn to the amendments to the Labour Relations Act 66 of 1995 effected by the following Acts:
•
Labour Relations Amendment Act 42 of 1996;
•
Basic Conditions of Employment Act 75 of 1997;
•
Employment Equity Act 55 of 1998;
•
Labour Relations Amendment Act 127 of 1998;
•
Labour Relations Amendment Act 12 of 2002;
•
Intelligence Services Act 65 of 2002;
•
Electronic Communications Security (Pty) Ltd Act 68 of 2002;
•
General Intelligence Laws Amendment Act 52 of 2003;
•
Prevention and Combating of Corrupt Activities Act 12 of 2004;
•
Public Service Amendment Act 30 of 2007;
•
Superior Courts Act 10 of 2013;
•
General Intelligence Laws Amendment Act 11 of 2013;
•
Labour Relations Amendment Act, No. 6 of 2014;
•
Legal Aid South Africa Act 39 of 2014.
2
Warranties given by the Seller relating to the Business Assets as at the Effective Date and as at the Completion Date
2.1  The Seller is the owner of the Business Assets and is entitled in law to sell the Business Assets to the Purchaser.
2.2  The Seller has insured the Business Assets against the normal risks for amounts which are in line with sound business practice for a period terminating not earlier than 30 days after the Completion Date.
2.3  Except as disclosed to the Purchaser in writing, none of the Business Assets is subject to any lease, lien, hypothec, mortgage, notarial bond, pledge or other legal burden.
2.4  Except as disclosed to the Purchaser in writing, no person has any right (including any option or right of first refusal) to purchase or acquire any of the Business Assets.
2.5  The Fixed Assets forming part of the Business Assets are in good working order and condition, except for fair wear and tear, have been properly maintained and are capable of carrying out the functions for which they are intended.
2.6  The Purchaser will be able to recover all Accounts Receivable to the extent taken over at the Completion Date. If any Account Receivable cannot be fully recovered within (state period) days after the Completion Date, that Account Receivable will be ceded back to the Seller. The Seller must then pay the full amount for the Account Receivable in cash, less any amount the Purchaser has actually recovered in part-payment thereof.
2.7  Except for those warranties given by the Seller in the normal and ordinary course of the conduct of the Business, no warranties, whether express, implied or tacit, have been given by the Seller to third parties.
3
Warranties given by the Seller relating to the Audited Accounts and Agreement Accounts
The Audited Accounts and Agreement Accounts:
3.1  have been prepared in line with clause 7 of the Agreement;
3.2  reflect all liabilities, actual or contingent, at their respective amounts; and
3.3  adequately provide for bad and doubtful debts as well as for any and all liabilities, including leave pay, holiday pay, pensions, bonuses or other similar payments or liabilities to employees of the Business.
4
Warranties given by the Seller relating to the period between the Effective Date and the Completion Date
4.1  The Seller will continue to carry on the Business in the ordinary and regular course.
4.2  There will be no material adverse change in the financial position of the Business.
4.3  The Seller will not enter into any transaction or incur any liability or dispose of any asset of or relating to the Business except in the ordinary and regular course of conduct of the Business.
4.4  The Seller will not, without the consent of the Purchaser, vary the terms and conditions of employment or the working conditions of any of the employees of the Seller who are to be offered employment by the Purchaser.
5
Warranties given by the Seller in respect of the Property
5.1  The Seller is the registered owner of the Property.
5.2  The Seller has not sold, transferred or alienated the Property, and has not granted any third party the right to acquire, by way of either option or right of pre-emption, the Property or any interest in it.
5.3  The Seller has not entered into any agreements that involve any restrictive conditions or servitudes which are to be attached to the Property.
5.4  No leases have been entered into in respect of the Property.
5.5  No portion of the Property has been expropriated, and no notice of expropriation or of an intention to expropriate has been given by any person or authority in relation to the Property or any portion of the Property.
5.6  None of the buildings or improvements erected on the Property encroaches on to any other property, and no building erected on any other property encroaches on to the Property.
5.7  All buildings erected on the Property have been erected in accordance with plans approved by the local authority concerned, and the buildings comply with all requirements of the electricity and fire departments of the local authority having jurisdiction.
5.8  The building on the Property remains adequately insured against all normal risks.
5.9  The Seller has made all payments in respect of rates, taxes, insurance and the mortgage bond registered over the Property.
5.10  The Purchaser is aware of the provisions of Deed of Transfer No (state) and the Seller does not give any warranty, whether express or implied, as to the state or condition of the Property.
6
Warranties given by the Seller relating to disclosures made to the Purchaser
The Seller has, to the best of its knowledge and belief, made a full and complete disclosure to the Purchaser of all material information relating to the Business.


