Minor building works
MEMORANDUM OF AGREEMENT
entered into between:
(name and address, including telephone and facsimile numbers, of employer)
(“the Employer”)
and
(name and address, including telephone and facsimile numbers, of contractor)
(“the Contractor”)
1
Interpretation
The headings in this document are used for ease of reference only and will have no bearing on the interpretation of the terms of this agreement. Such headings shall not modify or affect the scope, meaning or intent of the provisions of this agreement or any part of it.
2
Definitions
In this agreement, unless a contrary intention clearly appears:
2.1  words importing:
2.1.1  any one gender include the other two genders;
2.1.2  the singular include the plural and vice versa; and
2.1.3  natural persons include created entities (corporate) and vice versa;
2.2  the following terms shall have the meanings assigned to them hereunder and cognate expressions shall have corresponding meanings, namely:
2.2.1  “Acceptance of tender” means the signing of the agreement by the employer which brings this contract into force;
2.2.2  “Agreement documents” means this contract document, preliminaries, drawings, specifications, bills of quantities or schedule of materials; also any documents annexed to the contract documents by agreement between the parties
2.2.3  “Contractor” means the person, partnership, company, close corporation, community of builders or other legal body that agrees to build the works and is so identified in the schedule;
2.2.4  “Guarantee” means the guarantee in the exact words of the guarantee form as provided within this document and to be provided by one or more guarantors on behalf of the contractor. The guarantor(s) will be responsible to finish the contract and/or for payment to the employer of an amount of up to a maximum of 10% (ten percent) of the contract sum, in the event that the contractor does not complete the works;
2.2.5  “Contract sum” means the amount specified in Schedule 1 of this agreement;
2.2.6  “Days” means calendar days (including Saturdays, Sundays, public holidays and builders’ holidays, etc);
2.2.7  “Employer” means the person, partnership, company, close corporation, community body or other legal body so defined in the schedule;
2.2.8  “Final account” means the amount to be paid to the contractor in terms of clause 12 hereof;
2.2.9  “Final completion” means the completion of all work in this contract including rectification of all defective and incomplete work to the reasonable satisfaction of the employer;
2.2.10  “Notice in writing” means a written notice delivered by either party to the other either by registered post, by hand or by fax together with reasonable proof of the date of delivery;
2.2.11  “Payment” means payment by the employer to the contractor of the amount(s) as agreed within 10 days of the completion of certain parts of the work to the satisfaction of the employer;
2.2.12  “Penalty” means the amount to be paid by the contractor to the employer for each day the works are finished late due to the contractor’s default calculated at R……………… (………………RAND) per day;
2.2.14  “Period of liability for defects” means the period commencing on the date when the works have been completed and ending on the (number)th day thereafter;
2.2.15  “Practical completion” means that stage of completion when the works are completed sufficiently for it to be properly used for the purpose for which it was constructed;
2.2.15  “Site” means the place where the works are to be constructed. The contractor is to construct the works only on the land so defined and indicated in the contract documents;
2.2.16  “Specialist contractors” means those other contractors who are paid directly by the employer to do work on the site which does not form part of this agreement;
2.2.17  “Variations” means changes to the works employer issues to the contractor as instructions in writing. Should the contractor do extra work not described in a written instruction from the employer, such work will not be paid for by the employer;
2.2.18  “Works” means the construction which is to be done by the contractor in terms of this contract and as set out in the contract documents.
3
Contractor’s obligations
The contractor shall:
3.1  Before starting work on site, arrange for a contract guarantee to be provided on the form in this document from a person or organisation acceptable to the employer;
3.2  When notified of the acceptance of tender, commence to build the works on the date for possession of the site and carry out the works in accordance with the agreement, to the reasonable satisfaction and in accordance with the written instructions of the employer;
3.3  Provide all of the necessary materials, labour, plant and equipment to erect the works, including water and electricity, etc for the works and complete the works as set out in these documents;
3.4  Comply with all applicable statutory provisions and local authority requirements;
3.5  Insure his employees against death or injury arising out of the execution of the works;
3.6  In the event of a loss leading to a claim against the insurance policies, pay the first amount (excess) as stated in the schedule of each such claim to the employer. Such amounts may be deducted from any payment due by the employer to the contractor;
3.7  Comply with all written instructions of the employer to make variations to the works;
3.8  Complete and hand over the works by the date for practical completion stated in the schedule, or any extensions thereof in terms of clause 7.1;
3.9  Make good at his own expense all incomplete and defective work within the period of liability for defects;
3.10  Pay to the employer any penalty for delay as due to the employer. Such amounts may be deducted from any payment due by the employer to the contractor.
4
Improper conduct by the contractor
4.1  The contractor warrants that he has not made, nor shall he make any promises to any person of the employer, nor to any relative or business associate or political associate of the employer to do or not to do anything as an inducement to award this contract to the contractor nor to allow any other such wrongful inducement to gain an advantage in the carrying out of the contract. Such conduct shall be deemed to be improper conduct.
4.2  The establishment by the employer of proof of improper conduct by the contractor shall be grounds for immediate cancellation of the contract by the employer and the contractor shall be liable to the employer for any loss suffered by the employer due to such cancellation.
5
Employer’s obligations
The employer shall:
5.1  Insure the works and materials on site against loss by fire, explosion, earthquake and for public liability and riot with a registered insurer;
5.2  Hand over the site to the contractor and point out boundary pegs on the date of possession of the site;
5.3  Make payment to the contractor for the work as set out herein;
5.4  Take possession of the works when the works have been completed by the contractor.
6
Contractor’s duties
The contractor shall:
6.1  Regularly inspect the works to satisfy himself that it is being built as shown in the contract documents;
6.2  Give any instructions and/or explanations and/or variations to his employees including any relevant advice to assist the contractor to understand the contract documents;
6.3  Certify payment to the contractor for work done and for materials delivered to the site;
6.4  Inspect the works to decide when it is at the stage of practical completion and, when satisfied, certify that practical completion has occurred;
6.5  Inspect the works to decide when it is at the stage of final completion and, when satisfied, certify that final completion has occurred;
6.6  Decide on the settlement of any disputes that may arise between the contractor and the employer, subject to the conditions of clause 20.
7
Delay and extension of time: penalty
7.1  If the carrying out of the works is delayed by bad weather, public disorder or any other reason decided by the employer at his sole discretion to be reasonable, then the date for practical completion of the works is to be extended by the period so decided by the employer.
7.2  If the delay is due to causes that are the fault of the contractor, then the employer may certify this fact in writing to the builder and the employer may then withhold penalties from the contractor as set out in clause 14.
8
Default by contractor
If the contractor:
8.1  Stops work on site for more than 14 days; and/or
8.2  Fails, in the opinion of the employer, to carry out the works with reasonable diligence; and/or
8.3  Refuses to comply with an instruction issued by the employer
then the employer shall, by notice in writing, inform the contractor of such default and, if such default continues for a further period of (number) days, cancel this contract and employ others to complete the works. The cost of such work by others shall be a debt incurred by the contractor in favour of the employer
8.4  No further payment will be due to the contractor by the employer until the works are completed by the replacement contractor(s) and the contractor’s final account and that of the replacement contractor(s) has been ascertained and any loss to the employer arising from the cancellation has been quantified. Such loss shall be deducted from any payment due by the employer to the contractor, including payments from the retention fund established in terms of clause 10 herein.
9
Default by the employer
If the employer fails to make payment for work properly done by the contractor as provided for in this contract and the contractor issues a notice in writing to the employer and the employer does not pay within (number) days of receipt of such notice, then the contractor may, without prejudice to any other rights he may have, cancel the contract, stop work and clear the site. The contractor shall then be entitled to payment in full for the work done and materials supplied, up to the date of cancellation.
10
Retention fund
10.1  The employer shall withhold from the contractor 10% (ten per cent) of all payments made before the practical completion as security by way of a retention fund. No interest is to be paid to the contractor on the retention fund. The retention fund shall be held by the employer as a guarantee to the employer for the completion of the contract.
10.2  Half of the retention fund shall be paid to the contractor on the practical completion and the remainder shall be paid to the contractor on final completion.
11
Final account
The final value of the works shall be determined by the calculation of omissions and additions to the contract sum as caused by the effect of variations. The valuation of such omissions and additions shall be based on the rates in the bills of quantities or schedule of rates as the case may be. A draft final account shall be prepared by the principal agent or his nominee within 30 days of the issue of the certificate of final completion for approval by the builder. The builder shall review and make any necessary changes to the draft final account and return it to the principal agent within 30 days. The principal agent shall then issue a final payment certificate taking into account any moneys due to the contractor and this amount shall be paid in full and final settlement of all moneys due by the employer to the contractor.
12
Penalty
The contractor shall be liable to pay a penalty to the employer for the number of days the works remain incomplete beyond the date for practical completion as stated in the schedule, taking into account the contractor’s entitlement to an extension of time. Such penalty may be deducted from any moneys due to the contractor from the employer, including from the retention fund.
13
Payment
Payment shall be due by the employer to the contractor. Should any payment be made later than provided for herein, then the employer shall pay to the builder interest at 3% above the prime rate charged by commercial banks to their clients at that time.
14
Specialist work
The employer may directly employ specialist builders to do work such as electrical installation on site whilst the works are in progress. The contractor shall allow such specialist builders to do their work as and when needed and shall make available all facilities to enable such work to be properly done to the satisfaction of the employer.
15
Disputes
15.1  A dispute between the parties relating to any matter arising out of this agreement or the interpretation thereof, shall be referred to arbitration, by either of the parties, by way of a notice to the other party, in which notice particulars of the dispute must be set out.
15.2  When arbitration proceedings are held it shall not be necessary to observe or carry out the usual formalities or procedure (for example, there shall not be any pleadings or discovery) or to comply with the strict rules of evidence.
15.3  Arbitration shall be held immediately and with a view to its being completed within (insert number) calendar days after it is demanded.
15.4  The arbitrator for such arbitration proceedings shall be a suitably qualified person agreed upon by the parties and, failing agreement, nominated by the chairperson for the time being of the Association of Arbitrators (Southern Africa).
15.5  The decision of the arbitrator shall be final and binding on the parties, who shall summarily carry out that decision and either of the parties shall be entitled to have the decision made an order of any court with competent jurisdiction.
15.6  The “arbitration” clause in this agreement shall be severable from the rest of this agreement and therefore shall remain effective between the parties after this agreement has been terminated.
15.7  No clause in this agreement which refers to arbitration shall mean or be deemed to mean or interpreted to mean that either of the parties shall be precluded from obtaining interim relief on an urgent basis from a court of competent jurisdiction pending the decision of the arbitrator.
16
Jurisdiction
This agreement shall be construed according to the laws of the Republic of South Africa.
17
Entire agreement and variations
17.1  This agreement constitutes the whole agreement between the parties and supersedes all prior verbal or written agreements or understandings or representations by or between the parties regarding the subject matter of this agreement, and the parties will not be entitled to rely upon any terms, conditions or representations not expressly contained in this agreement.
17.2  No variation of or addition to this agreement will be of any force or effect unless reduced to writing and signed by or on behalf of the parties.
17.3  Neither party to this agreement has given any warranty or made any representation to the other party, other than any warranty or representation which may be expressly set out in this agreement.
SIGNED at (place) on this (day, month, year) in the presence of the undersigned witnesses
	 
	
	

	Witnesses:
	 
	 

	1.  
	 
	 

	2.  
	 
	 

	(Signatures of witnesses)
	 
	(Signature of contractor)


SIGNED at (place) on this (day, month, year) in the presence of the undersigned witnesses
	 
	
	

	Witnesses:
	 
	 

	1.  
	 
	 

	2.  
	 
	 

	(Signatures of witnesses)
	 
	(Signature of owner)


Appendix 1
1  The works: (Here provide a short description of the works.)
2  Contract documents  The contract documents comprise: (specify)
3  Name of employer  (Insert)
4  The site  (Location and description of the site where subcontract works are to be carried out)
5  Specifications of works  (Description, quantities, standards, drawings etc which are to be annexed hereto).
4  Date of completion  Date for handing over the completed works to the employer: (day, month, year)
5  Insurance  The first amounts payable on the insurance claims are as follows:
(i)
insurance of the works: R………………
(ii)
public liability insurance: R………………
6  Time for and manner of completion of the works  (Commencement date, rate of progress, date of completion, time allowed for rectification of defects etc)
7  Contract price  The price to be paid to the contractor for completing the works is R……………… (………………RAND) excluding value-added tax, subject to variations in accordance with the provisions of this agreement.
8  Payment  (Basis for measuring progress and payment for carrying out of the works.)
9  Retention money  (Percentage of payment which will be retained until completion of the works.)
10  Services, tools and equipment to be provided by the contractor  (List services to be arranged by employer as well as tools and equipment to be supplied by employer, if any, for the execution of the works.)
Appendix 2
CONTRACTOR’S TENDER (OFFER TO BUILD)
The contractor hereby offers to build the works for the employer in terms of these conditions of contract for the contract sum of R……………… (……………… RAND)
The employer has, until the expiry of the tender, that is (day, month, year) the right to accept this offer, no offer at all, or any other offer.
Should the employer accept this tender by signing this document, the contractor shall then be bound to perform in accordance with the provisions of this contract.
SIGNED at (place) on this (day, month, year)
	 
	
	

	Witness:
	 
	 

	 
	 
	 

	(Signature of witness)
	 
	(For and on behalf of the contractor)

	 
	 
	 

	(Full name of witness)
	 
	(Name of contractor/agent)


Appendix 3
ACCEPTANCE OF TENDER
The employer hereby accepts the contractor’s tender.
SIGNED at (place) on this (day, month, year)
	 
	
	

	Witness:
	 
	 

	 
	 
	 

	(Signature of witness)
	 
	(For and on behalf of the employer)

	 
	 
	 

	(Full name of witness)
	 
	(Name of employer/agent)
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