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1
Interpretation
The headings of the clauses in this Agreement are for the purposes of convenience and reference only and shall not be used in the interpretation of nor modify nor amplify the terms of this Agreement nor any clause hereof. Unless a contrary intention clearly appears:
1.1  Words importing–
1.1.1  any one gender includes the other gender;
1.1.2  the singular includes the plural and vice versa; and
1.1.3  a natural person includes juristic persons (corporate or unincorporated) and vice versa.
1.2  A reference to a statute or statutory provision is a reference to it as it is in force for the time being, taking account of any amendment, extension, or re-enactment and includes any subordinate legislation for the time being in force made under it.
1.3  References to clauses, and annexures are to the clauses and annexures of this Agreement; references to paragraphs are to paragraphs of the relevant annexures to this Agreement.
1.4  If any provision in a definition is a substantive provision conferring rights or imposing obligations on any Party, notwithstanding that it is only in the definition clause, effect shall be given to it as if it were a substantive provision in the body of the Agreement.
1.5  When any number of days is prescribed in this Agreement, same shall be reckoned exclusively of the first and inclusively of the last day unless the last day is not a business day, in which case the last day shall be the next succeeding business day.
1.6  The expiration or termination of this Agreement shall not affect such of the provisions of this agreement as expressly provide that they will operate after any such expiration or termination or which of necessity must continue to have effect after such expiration or termination, notwithstanding that the clauses themselves do not expressly provide for this.
2
Definitions
2.1  The definitions and rules of interpretation in this clause apply to this Agreement.
2.1.1  “AFSA” means the Arbitration Foundation of Southern Africa;
2.1.2  “Agreement” means this Outsource Agreement and any schedules and annexures thereto;
2.1.3  “Charges Schedule” means document to be agreed between the Parties which will contain the pricing for the Services and/or Products;
2.1.4  “Commencement Date” means [Drafting note: insert date on which this Agreement will be effective];
2.1.5  “Confidential Information” means information that is proprietary or confidential and is either clearly labelled as such or identified as Confidential Information by a Party, or information which the receiving Party knows or reasonably should have known is of a proprietary or confidential nature;
2.1.6  “Documentation” means manuals, handbooks, maintenance libraries, listings and other publications which Service Provider, or its Subcontractors, normally supplies;
2.1.7  “Equipment” means computer hardware, accessories, spare parts, controller devices, bar code readers, networking devices, and any other tangible items (not including Software) which are incorporated into the System or used in the provision of Services;
2.1.8  “Intellectual Property Rights” means all the rights in and to intellectual property including (without limitation) the rights in and to trademarks, service marks, trade names, domain names, logos, get-ups, patents, provisional patents, inventions (whether patentable or not), know-how (including confidential industrial and commercial information and techniques in any form), utility models, registered and unregistered design rights, copyright, semi-conductor topography rights, database rights, and all similar proprietary rights which may subsist in any part of the world, as well as any Confidential Information or processes relating to that subject matter;
2.1.9  “Party” means either the Service Provider or the Customer, and “Parties” means both the Service Provider and the Customer;
2.1.10  “Product(s)” means standard Service Provider or Sub-contractor Equipment and Software furnished or utilised in the performance of the Services;
2.1.11  “Program” the Customer’s program of which the Services hereunder is an integral part;
2.1.12  “Services” the consulting, management, implementation, installation, maintenance, support, and other work furnished by the Service Provider or its Sub-contractors’ personnel in connection with meeting the Service Provider’s responsibilities hereunder;
2.1.13  “Software” means a set of instructions consisting of a program or routine, or other information including databases, used by computer equipment. Software may be in either object or source code form, and may be stored in a variety of media, including magnetic tape or disk, CD ROM, and integrated circuits (“firmware”). Unless otherwise specifically stated, software is furnished in object code form only;
2.1.14  “Statement of Work” means a document which contains a description of the Products and/ Services, or any part thereof; [Drafting note: include such other items as may be appropriate]; and
2.1.15  “Sub-contractor” means any third party who is retained by the Service Provider to furnish Products, and/or Services hereunder;
3
Scope of agreement
3.1  The Services shall be defined in Statement of Work. Any change in scope will be processed in accordance with the procedures specified in the change management provisions of this Agreement.
3.2  The Service Provider warrants and represents that all information and data supplied by the Customer relevant for the Service Provider to ascertain and perform its obligations under this Agreement and Statement of Work is current, complete and accurate. If information provided by the Customer is materially incorrect, or if the information contained in any change request made by Customer in conformity with clause 15 is found to be incomplete or incorrect, any work required to correct problems created by the use of such information shall be treated as a Customer change request and shall be subject to clause 15 of this Agreement. The Service Provider shall promptly notify the Customer of such inaccuracies or omissions of which the Service Provider becomes aware.
4
Term
This Agreement will commence on the Commencement Date and shall expire on [Drafting note: insert] (“Initial Term”) unless the Customer has opted to renew for a further period of time to be specified by the Customer. In the event of such renewal, the Parties shall agree any variation to the prices and other terms for the renewed term.
5
Service warranty
5.1  The Service Provider warrants that the Services shall be provided and performed in a professional and workmanlike manner and shall conform to the description of the Services set forth in the Statement of Work. In the event that the Service Provider fails to provide the Services as warranted, the Customer’s remedy shall be the remedy of such failure by the Service Provider within a reasonable time after written notice from the Customer specifying the nature of such failure.
5.2  If it is determined that the computer systems in the data centre which the Service Provider operates on behalf of the Customer have been modified by the Customer or its contractors or agents without the Service Provider’s authorisation or have had their functioning impaired by computer software supplied by the Customer or its contractors or agents except as provided in the Agreement, the Service Provider’s warranty for the Services relative to Customer applications shall exclude the functioning of those systems to the extent they have been impaired by such modifications.
5.3  Apart from the express limitations or exclusions of warranties stated herein, the Customer claims all warranties, including all implied warranties of merchantability and fitness for a particular purpose, and the stated express warranties are in lieu of all obligations or liabilities on the part of the Service Provider arising out of or in connection with the Services provided under this Agreement.
6
Mutual co-operation
The Parties and their respective employees, agents and Sub-contractors agree to co-operate with the other parties’ employees, agents and Subcontractors who are involved in performing any part of the work or provision of the Services specified in this Agreement.
7
Software licensing and transfer
7.1  The Customer grants to the Service Provider the limited right to use, access and execute the Customer Software on Equipment used in delivery of Services solely for the performance of its obligations under the Agreement and the provision of the Services during the term of this Agreement.
7.2  The Customer shall ensure that the Service Provider has the right to fully use, access and execute any and all third-party Software (“TPS”) necessary to perform its obligations and deliver the Services described under this Agreement. The Customer shall, at its sole expense, select one of the following means to provide the Service Provider the rights described above at such cost to the Service Provider as shall be specified in the Charges Schedule.
7.2.1  assign or otherwise transfer its right to fully use, access and execute the TPS to the Service Provider for the duration of this Agreement subject to the TPS licensing terms and conditions; or
7.2.2  sublicense the TPS to the Service Provider subject to the Service Provider’s written agreement of such sublicense terms and conditions; or
7.2.3  provide written notice to the TPS designating the Service Provider as the Customer’s agent to use, access and execute the TPS on the Customer’s behalf; or
7.2.4  instruct the Service Provider to procure a licence directly from the TPS provider to use, access and execute on behalf of the Customer.
8
Payment
8.1  The Customer shall pay the charges in accordance with the Charges Schedule. All payments due by the Customer to the Service Provider, will include any taxes or levies due as a result of a requirement by any governmental organisation (which will include but not be limited to any value added tax, importation tax, withholding tax and general sales tax) and all these taxes or levies, will be paid by the Customer.
9
Confidentiality
9.1  Each Party may be given access to Confidential Information of the other Party in order to perform its obligations under this Agreement. A Party’s Confidential Information shall not be deemed to include information that:
9.1.1  is or becomes publicly known other than through any act or omission of the receiving Party;
9.1.2  was in the other Party’s lawful possession before the disclosure;
9.1.3  is lawfully disclosed to the receiving Party by a third party without restriction on disclosure;
9.1.4  is independently developed by the receiving Party, which independent development can be shown by written evidence; or
9.1.5  is required to be disclosed by law, by any court of competent jurisdiction or by any regulatory or administrative body.
9.2  Each Party shall hold the other’s Confidential Information in confidence and, unless required by law, not make the other’s Confidential Information available to any third party, or use the other’s Confidential Information for any purpose other than the implementation of this Agreement.
9.3  Each Party shall take all reasonable steps to ensure that the other Party’s Confidential Information to which it has access, is not disclosed or distributed by its employees or agents in violation of the terms of this Agreement.
10
Limitation of liability
10.1  The Parties agree that, in the event of a breach of any of the provisions of this Agreement, the defaulting Party shall be liable to the other Party for all losses which constitute direct and/or general damages. [Drafting note: include cap on liability for direct damages as appropriate.]
10.2  Neither Party shall be liable to the other for any losses which constitute indirect, special or consequential damages.
11
Data privacy and protection
11.1  Each Party’s data shall be and remain the property of that Party and its affiliates. Neither Party shall divulge the data of the other Party to third parties (unless provided otherwise in this Agreement) and a Party shall use the data of the other Party only for purposes of this Agreement.
11.2  Neither Party shall possess or assert any lien or other right against or to the other Party’s data, or sell, assign, lease or otherwise dispose of the other Party’s data, or any part thereof, to third Parties. Each Party shall take such steps as are reasonably required to prevent its, employees, sub-contractors and their employees, and agents from doing the same.
11.3  [Drafting note: insert other data protection provisions as appropriate.]
12
Intellectual property rights
12.1  The Intellectual Property Rights owned by the respective Parties before entering into this Agreement shall vest with them.
12.2  The Customer hereby:
12.2.1  cedes, assigns and transfers to the Service Provider the Intellectual Property Rights in and to any new products or services arising out of this Agreement by the Service Provider in the performance of its obligations thereunder; and
12.2.2  undertakes to sign all documents and do all things as may be necessary to give effect to the provisions of this clause 12.2.
12.2.3  The Service Provider warrants that it is the proprietor of the Software and indemnifies the Customer against claims, actions, proceedings, losses, damages, expenses and costs arising from of, or in connection with a breach of third party intellectual property, provided that (a) such breach was caused by the use of the Products and/or the Services by the Customer in strict compliance with this Agreement; and (b) the Customer, promptly notifies the Service Provider, within [Drafting note: insert number] days of becoming aware of such claim.
13
Termination
13.1  Notwithstanding any other provisions herein contained, and without prejudice to any other rights such Party serving notice may have, either Party may forthwith terminate this Agreement by written notice to the other if any of the following events shall occur:
13.2  if the other Party commits any breach of the terms or conditions of this Agreement including the terms, conditions and provisions of any schedule attached or adopted hereto and fails to remedy such breach (or in so far as such breach is not capable of remedy to furnish adequate compensation therefore) within [Drafting note: insert number] days after receiving written notice requiring it so to do;
13.3  If the other Party becomes bankrupt or compounds or makes any arrangement with or for the benefit of its creditors or (being a company) enters into compulsory or voluntary liquidation or amalgamation (other than for the purpose of a bona fide reconstruction or amalgamation without insolvency) or has a receiver or manager appointed of the whole or substantially the whole of its undertakings or if any distress or execution shall be threatened or levied upon any Equipment and/or Software or other prop-erty of the Party entitled to serve notice hereunder or if the other Party is unable to pay its debts in accordance with the law relating to this Agreement.
13.4  In the event that the Service Provider issues written notice of termination to the Customer under clause 13.1 above, the Customer shall immediately pay the termination charges set forth in the Charges Schedule, subject to the Service Provider’s strict compliance with sub-clause 13.4 below.
13.5  In the event that the Customer issues written notice of termination to the Service Provider under clause 13.1 above, no termination charges shall be payable to the Service Provider and the provisions of sub-clause 13.6 shall apply.
13.6  The Customer may terminate this Agreement for convenience upon [Drafting note: insert number] months’ prior written notice to the Service Provider. Termination for convenience shall be subject to the termination charges set forth in the Charges Schedule .
13.7  Upon notice of termination or expiration of this Agreement for any reason:
13.7.1  the Service Provider will continue to provide the Services and render its obligations under the Agreement until the termination date;
13.7.2  the Service Provider will provide all necessary assistance in getting the Customer’s applications and data ready for transfer to the Customer or its assignee;
13.7.3  the Customer will be given the right to purchase data centre Equipment at the fair market value of such Equipment on the date of termination; and
13.7.4  the Customer will be given the licences of current Service Provider Software running on the data centre Equipment at the then current Service Provider list price.
[Drafting note: delete and/or add as may be applicable.]
14
Security
14.1  The Service Provider will provide strict security procedures based on industry standards to protect Customer data and/or programs as set out in the Statement of Work and in the control of the Service Provider, from unauthorised access. The Service Provider will also provide strict safeguards against unauthorised access to the portions of the network within the Service Provider’s control and will be responsible for reporting and assisting in the immediate resolution of any problems arising from such unauthorised access.
14.2  The Parties’ specific responsibilities with respect to ensuring security shall be set forth in the Statement of Work.
15
Change management
15.1  The change management process is defined in [Drafting note: To be agreed between the Parties and annexed.]
16
Force majeure
Neither Party shall have no liability to the other Party for any losses which are a result of such Party’s failure to perform under this Agreement to the extent that such Party is prevented from or delayed in performing its obligations under this agreement, or from carrying on its business, by acts, events, omissions or accidents beyond its reasonable control, including, without limitation, strikes, lock-outs or other industrial disputes, an act of God, war, riot, civil commotion, malicious damage, compliance with any law or governmental order, rule, regulation or direction, accident, fire, flood, or storm.
17
Dispute resolution
17.1  In the event of there being any dispute or difference between the Parties arising out of this Agreement, the said dispute or difference shall on written demand by either Party be submitted to arbitration in [Drafting note: insert name of city] in accordance with the AFSA rules, which arbitration shall be administered by AFSA.
17.2  Should AFSA, as an institution, not be operating at that time or not be accepting requests for arbitration for any reason, then the arbitration shall be conducted in accordance with the AFSA rules for commercial arbitration (as last applied by AFSA) before an arbitrator appointed by agreement between the Parties to the dispute or failing agreement within 10 (ten) business days of the demand for arbitration, then any Party to the dispute shall be entitled to forthwith call upon the chairperson of the [Drafting note: insert name of city] Bar Council to nominate the arbitrator, provided that the person so nominated shall be an advocate of not less than 10 (ten) years standing as such. The person so nominated shall be the duly appointed arbitrator in respect of the dispute. In the event of the attorneys of the Parties to the dispute failing to agree on any matter relating to the administration of the arbitration, such matter shall be referred to and decided by the arbitrator whose decision shall be final and binding on the Parties to the dispute.
17.3  Any Party to the arbitration may appeal the decision of the arbitrator or arbitrators in terms of the AFSA rules for commercial arbitration.
17.4  Nothing herein contained shall be deemed to prevent or prohibit a Party to the arbitration from applying to the appropriate court for urgent relief or for judgment in relation to a liquidated claim.
17.5  Any arbitration in terms of this clause 17 (including any appeal proceedings) shall be conducted in camera and the Parties shall treat as confidential details of the dispute submitted to arbitration, the conduct of the arbitration proceedings and the outcome of the arbitration.
17.6  This clause 17 will continue to be binding on the Parties notwithstanding any termination or cancellation of this Agreement.
17.7  The Parties agree that the written demand by a Party to the dispute in terms of clause 17.1 that the dispute or difference be submitted to arbitration, is to be deemed as a legal process for the purpose of interrupting extinctive prescription in terms of the Prescription Act, 1969.
18
Waiver
18.1  A waiver of any right under this agreement is only effective if it is in writing and it applies only to the Party to whom the waiver is addressed and to the circumstances for which it is given.
18.2  Unless specifically provided otherwise, rights arising under this Agreement are cumulative and do not exclude rights provided by law.
19
Severance
19.1  If any provision (or part of a provision) of this Agreement is found by any court or administrative body of competent jurisdiction to be invalid, unenforceable or illegal, the other provisions shall remain in force.
19.2  If any invalid, unenforceable or illegal provision would be valid, enforceable or legal if some part of it were deleted, the provision shall apply with whatever modification is necessary to give effect to the commercial intention of the Parties.
20
Entire agreement
20.1  This Agreement, and any documents referred to in it, constitute the whole agreement between the Parties and supersede any previous arrangement, understanding or agreement between them relating to the subject matter they cover.
20.2  Each of the Parties acknowledges and agrees that in entering into this Agreement it does not rely on any undertaking, promise, assurance, statement, representation, warranty or understanding (whether in writing or not) of any person (whether party to this Agreement or not) relating to the subject matter of this Agreement, other than as expressly set out in this Agreement.
21
Assignment
21.1  The Customer shall not, without the prior written consent of the Service Provider, assign, transfer, charge, sub-contract or deal in any other manner with all or any of its rights or obligations under this agreement.
21.2  The Service Provider may at any time assign, transfer, charge, sub-contract or deal in any other manner with all or any of its rights or obligations under this Agreement.
22
Notices
22.1  Each of the Parties chooses their respective addresses set forth in clause 22.2, for the purposes of giving any notice, the payment of any sum, the serving of any process and for any other purposes arising from this Agreement.
22.2  [Drafting note: insert Parties’ addresses.]
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Governing law and jurisdiction
23.1  This Agreement and any disputes or claims arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) are governed by and construed in accordance with the laws of South Africa.
23.2  The Parties irrevocably agree that the High Court of South Africa has exclusive jurisdiction to settle any dispute or claim that arises out of or in connection with this Agreement or its subject matter or formation (including non-contractual disputes or claims).
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Execution in counterparts
24.1  This Agreement may be executed in one or more counterparts, each of which shall be deemed to be an original, and all of which together shall constitute one and the same agreement as at the date of signature of the Party that signs its counterpart last in time.


