DISHONESTY

Dishonesty can take various forms, including theft, fraud and other forms of dishonesty. Theft is regarded by the labour courts as one of the most serious forms of disciplinary offences, normally justifying dismissal at the first offence, regardless of the value of the property involved, the employee's length of service, the absence of prior warnings, or whether the employee subsequently returned the property. 

In the case of Anglo American Farms t/a Boschendal Restaurant v Komwayo (1992) 13 ILJ 573 LAC, an employee, who was a waiter, had taken a can of Fanta, concealed it, and intended on consuming it. The “food and beverage controller” had caught out the employee. The employee was charged, and subsequently found guilty of “misappropriation of company property – theft”, and dismissed. The industrial court found that the decision to dismiss the employee was “clearly unreasonable and unfair” inasmuch as it was too harsh, bearing in mind the nature and small value of the property stolen, as well as other relevant circumstances. 

However, the Labour Appeal Court overturned the decision of the Industrial Court. It held that where the relationship between an employer and its employee is of such a nature that, for it to be healthy, the employer must be confident that it can trust the employee not to steal its stock-in-trade and that confidence is destroyed or substantially diminished by the realization that the employee is a thief, the continuation of their relationship can be expected to become intolerable, at least for the employer. The employer cannot have to check continually whether the employee is being honest or not. That the thing stolen is of comparatively little value is not relevant; the correct test is whether or not the employee's misconduct has had the effect that the continuation of the employer-employee relationship has been rendered intolerable.

WARNING: One needs to be wary of following the above approach, without having regard to each individual case. In the case of Nkomo v Pick ‘n Pay Retailers (1989) 10 ILJ 937 (IC), the employee, who had worked in the bakery, had been dismissed for eating a pie which was the property of company. The company’s strict policy was to dismiss an employee who was guilty of theft regardless of the value of the property or extent of the offence. The industrial court found that the company had confused consistency with inflexibility when imposing the penalty. What had to be looked at was not the technical classification of the offence but its substance, the circumstances under which it was committed and the position of the offender.  By being inflexible the company had improperly fettered its discretion. The court found further that it had not been showed that the applicant was of a thieving propensity; that no effort had been made to find out what applicant's personal circumstances were, and that the company did not consider any penalty other than dismissal.  The employee was not heard nor given the opportunity to be heard in regard to his personal circumstances or the appropriateness of the penalty. The court held that the penalty was too severe in the circumstances and the fact that company’s code did not make provision for alternative penalties did not justify the company’s action. The court accordingly found the applicant's dismissal to be unfair and ordered the employee’s reinstatement retrospective for six months!
Dismissal is also generally justified in all cases of serious dishonesty, not only those in which employees enrich themselves materially at the expense of their employers. Therefore, misrepresentation by an employee that he possessed formal qualifications has been held to have irreparably destroyed the employment relationship.

Managers who are aware of employees that are stealing company property are equally guilty as those that are actually stealing. It is irrelevant whether the employer recovered the stolen property; what matters is that the employee's dishonesty has destroyed the trust upon which the employment relationship is founded. 

As in all cases of misconduct the employer must prove on a balance of probabilities that the employee committed the offence or was an accomplice to it. A proper inquiry must be held in cases of alleged theft, during which the employer is obliged to satisfy itself that the employee is guilty.  It is a common occurrence, however, where the employer cannot prove who the actual thief is. The stock is without a doubt going missing, but a case of theft cannot be proven against any of the employees. In instances like these, the employer should impose an obligation on its employees to comply with rules and policies designed to prevent losses. Therefore, should the loss occur due to the employee's failure to comply with the rules, disciplinary action can be taken for failure to comply with company rules and policies, or gross negligence. 

COMMON QUESTIONS

Are there different degrees of dishonesty?

No, you are either dishonest or not! However, the sanction imposed in each circumstance may vary. As is clear from the Nkomo v Pick ‘n Pay Retailers case, one needs to view each case on its own, and not impose a blanket rule of dismissal. 

Do you require absolute proof for a dismissal for theft? 

The standard of proof remains the same as in all hearings for misconduct, and that is one of “a balance of probabilities”. Although the standard of proof is lesser than that of the criminal court where proof is required “beyond reasonable doubt”, the employer must be careful that all the facts that he has relied upon has been proven, and that a mere suspicion is not relied upon.

How do police investigations affect hearings?

The instituting of criminal charges does not mean that the disciplinary action should be suspended pending the outcome of the criminal matter. It is advisable for the company to complete the internal disciplinary procedures first before instituting criminal charges, Therefore, should the employee not be released on bail, the disciplinary proceedings by the company would be delayed. 

If you decide to await the outcome of the court case, you must remember that the employee must be paid during the period up until the outcome of the court case. You cannot rely on the criminal courts conviction to dismiss the employee. Even if the employee had been found guilty in the criminal court you still need to hold a disciplinary hearing. This is because the employee has not been found guilty of any offence and should not be prejudiced.

Often the employer is made aware of theft at his company after police investigations identify employees that have stolen company property in their possession. It is not sufficient to dismiss an employee in a hearing based on the police investigation reports. Once again the employer must still exercise his own mind and reach his own decision on whether to dismiss or not. The employer may use evidence gathered in the police investigation but it will be regarded as hearsay evidence if the employer cannot procure the attendance of the witnesses as well as the investigating officer at the disciplinary hearing.

If the employee is imprisoned for theft that is unrelated to the workplace, the employer would be able to dismiss the employee for incapacity to perform his duties.

What are polygraph tests, and are they allowed as evidence against an employee? 

Commonly known as a lie detector test, they measure several physiological changes which take place when the subject is not telling the truth. The principle behind it is that certain psychological states of mind will produce certain physiological responses. The test measures and plots these responses, which must then be interpreted by the tester.

Can we use them in a disciplinary procedure?

Firstly there is no legislation at this point that either endorses or forbids polygraph testing. There is also no legislation or even a code of good practice relating to the use of this testing or protecting employee rights. Under the Constitution NO ONE can be forced to undergo the test, and if you get the consent it must be in writing. 

Note: Consent under duress is void!!!!

When getting the written permission, ensure that the employee is informed of the following facts and that these criteria are observed:

· The testing is voluntary

· The employee is informed of the questions to be asked and that only those questions are asked

· The employee has the right to an interpreter

· The employee may have another person present provided that person does not interfere with the proceedings.

A contract of employment may contain a clause saying that employees may be required to undergo polygraph testing. It is advisable to outline the circumstances under which the test will be used, or that it might be done at random. Where random testing is done, the process whereby it is decided who to test must be systematic and not discriminatory. The contract must be signed before the employee takes up employment, otherwise they can argue that they signed under duress, should they face a lie detector test that results in a matter against themselves.

 The following are examples of when a polygraph may be used:

· The employee had access to property which is a subject of investigation.

· There is reasonable suspicion that the employee was involved in the incident which is a subject of investigation.

· There has been economic loss to the employers business, eg theft.

· The employer is combating dishonesty in positions of trust.

· Combating fraudulent behaviour.

· Combating serious alcohol or narcotics abuse in the work place.

· Combating deliberate falsification of documents and lies regarding the identity of the perpetrators (this would include removing or erasing files on a computer).

The results of the test may only be made known to authorised persons, who will generally be the employee and the company representative.

Polygraph as evidence – Yes or No?

Polygraphists are accepted as expert witnesses, ie. you may use them to give evidence. As with all evidence, the accuracy, admissibility and reliability thereof must be decided. A polygraph test on its own is not a basis for determining guilt but may be used in support with other evidence. In a labour context the polygraph carries more weight than in a criminal matter as labour disputes only require for the charged to be found guilty on “a balance of probabilities” and not beyond reasonable doubt. As an example, the fact that the accused refused to take the test does not make him/her guilty, but in conjunction with the evidence that the accused was the only person in the room when the money went missing and had a new Rolex watch the next day, could on a balance of probabilities be enough evidence to find the employee guilty.

As to the accuracy and therefore the reliability of the test, experts are agreed that the physiological changes that the machines measure can be brought about by factors other than lying and in particular the stress of the circumstances surrounding the test itself can lead to the body stimulating the same responses as if being untruthful.

Experts do however agree that the biggest and most important factor in reaching accurate conclusions is determined by the experience and skills of the tester themselves. It is therefore imperative that if you are going to use a polygraph test, that you enquire as to the tester’s experience and qualifications as this will be the key to allowing the test to be submitted as evidence.

Tests are expensive, hence a company will normally not test every member of staff, it is therefore imperative that you can show reason why you requested only certain staff members to the tests. As an example, lets say there were four staff on duty when the money went missing, but you only made Mr X do the test. Irrespective of the outcomes you could find yourself in trouble for an unfair procedure in that you must have been biased at the hearing or that you did not conduct a thorough investigation or were conducting a witch hunt, amongst other defences, in that you singled out one individual. If said individual arrived at work the next day with a new Rolex or was seen that afternoon with a wallet full of cash, that would at least supply you some corroborating evidence that led you to believe Mr X was a suspect more than the others. This could be further compounded in that if Mr X was of a different race group to the other three, you could then find yourself facing an unfair discrimination case in addition to the unfair procedure and dismissal matter. Be advised, tread carefully.
In Simani v Coca-Cola the employee tried the defence that he had passed the polygraph test and therefore was not guilty. The Commissioner found that the test result was at odds with the other evidence and rejected the test result. The collaborating evidence included a video tape showing the accused acting suspiciously, an independent witness who corroborated the video and the fact that the Commissioner found Simelani an unreliable witness.

In conclusion remember the following key points:

· The test must be administered by a qualified tester.

· The test on its own is NOT conclusive evidence.

· Refusal to take a test is NOT conclusive evidence.

· Have valid reasons for having decided whom to test.

· Written permission is needed but must be acquired without duress or threats.  

· It is advisable, where the employee fails a test, to allow them an opportunity to be tested again.

