CLASSIFICATION OF EMPLOYEES (WORKERS)

· LABOUR BROKER

The provision or procurement of workers as opposed to the provision of service is of importance.  Typically, a labour broker arrangement will involve three parties, namely: 

􀃠 Client: The person who specifies the workers required. A written or oral service contract would arise between the client and the labour broker where the service conditions of the workers may or may not be stipulated. Payments for the workers' services are made to the labour broker.

􀃠 Labour broker: The labour broker is a natural person who, for reward, provides and

remunerates workers for a client and is either in or not in possession of an exemption certificate (IRP 30). The labour broker either makes available his / her own employees to perform work for a client or procures workers for a client. The labour broker pays the workers.

􀃠 Workers: These workers can be any person, including —

o Members and / or employees of a close corporation;

o Directors and / or employees of a company;

o Trustees and / or employees of a trading trust;

o Proprietors and / or employees of a business; and

o Partners and / or employees of a partnership.

􀁹 Exemption certificate (IRP 30)

􀃠 Paragraph 2(5) of the 4th Schedule makes provision for an exemption certificate to be issued by SARS to a labour broker, which will absolve employers from having to deduct employees' tax from any payments made to such labour brokers.

􀃠 SARS shall not issue an exemption certificate if —

o more than 80% of the gross income of the labour broker during the tax year consists of amounts received from any one client, unless the labour broker employs three or more full-time employees throughout the tax year —

▪ who are on a full-time basis engaged in the business of that labour broker of providing persons to or procuring persons for clients of that labour broker; and

▪ who are not connected persons in relation to that labour broker; or

o the labour broker provides to any of its clients the services of any other labour broker; or

o the labour broker is contractually obliged to provide a specified employee of the labour broker to render any service to such client.

􀃠 An exemption certificate is only valid from the date of issue until the end of the tax year.

􀃠 The labour broker must apply annually on an IRP 30(a) form for a new exemption certificate at a SARS office at least 2 months before the expiring of his / her current exemption certificate. If the issue of an exemption certificate is delayed for longer than a calendar month, the date of validity will be altered from the date of issue to the date the application was received. In such cases any employees' tax deducted is refundable by the relevant employer.

􀃠 An exemption certificate will only be valid if:

o it is not outdated;

o it bears a labour broker reference number beginning with a 7;

o it has been computer printed;

o the labour broker is in possession of the original; and

o it has not been altered in any way.

􀃠 If a labour broker is in possession of a valid exemption certificate and undergoes a change of name, the original certificate must be returned to the relevant SARS office together with an application for a new certificate, which indicates the changed particulars.

􀃠 If an exemption certificate has been lost or misplaced, application for a replacement certificate must be made to SARS Head Office and the replacement certificate will only be issued during the period of validity of the original certificate.

􀁹 Employees' tax applicable to Labour brokers

􀃠 If a labour broker is not in possession of a valid exemption certificate (IRP 30), all payments made to the labour broker will be subject to employees' tax.

􀃠 An employer who does not deduct employees' tax from a payment to a labour broker must be in possession of a certified copy of an exemption certificate (IRP 30) that must be retained for inspection purposes.

􀃠 The deduction is classified in the following categories:

o Labour broker with exemption certificate — no employees’ tax must be deducted.

o Labour broker without an exemption certificate – employees' tax must be deducted

according to the applicable deduction tables.

o Labour broker with a tax directive – employees’ tax must be deducted according to the instructions on the tax directive.

􀁹 IRP 5 / IT 3(a) detail

􀃠 The employees' tax deducted for a labour broker whether calculated according to the deduction tables or a tax directive, must be reflected as PAYE and not as SITE on the certificate.

􀃠 The remuneration must be reflected under code 3617 on the IRP 5 / IT 3(a) certificate.

􀃠 The reason code for non-deduction of employees' tax (where applicable) must be reflected as 07 on the certificate.

· PERSONAL SERVICE PROVIDER

Rules to determine if an employee is a personal service provider:

􀃠 A personal service provider is any company or trust where services are rendered personally by any connected person in relation to such company or trust and —

o the person rendering the service would be regarded as an officer or employee of the

client, had such service been performed directly to the client;

o those duties must be performed mainly at the premises of the client and the person

rendering the service is subject to the control and supervision of the client as to the

manner in which the duties are performed in rendering such service; or

o more than 80% of the income of the company / trust is derived during the tax year from one client.

􀃠 The employee will be deemed to be a personal service provider if any of the above scenarios apply.

􀃠 A person shall not be required to deduct or withhold employees’ tax solely by virtue of the fact that 80% of the income of the company or trust is derived during the tax year from one client, where the personal service company or trust has provided that person with an affidavit or solemn declaration stating that the relevant paragraphs mentioned above do not apply and that person relied on that affidavit or declaration in good faith. This affidavit must be provided annually in respect of each year of assessment.

􀁹 Exclusion: A company or trust who employs throughout the tax year three or more full-time employees (other than shareholders, members or connected persons) who are on a full-time basis engaged in the business of the company or trust of rendering any service.

􀁹 Employees' tax — The rate at which employees' tax is deductible for a personal service provider is 33%.

􀁹 IRP 5 / IT 3(a) detail — The employees’ tax deducted must be reflected as PAYE on the certificate.

· INDEPENDENT CONTRACTOR
􀁹 Income earned by an independent contractor is specifically excluded from the definition of remuneration in Paragraph 1(ii) of the 4th Schedule.

􀁹 In distinguishing between an employee and an independent contractor / trader one must commence with an analysis of the employment contract. The object of the contract (or the parties' rights and obligations under the contract) must be established.

􀁹 The object of the contract is not a mere indicator, but determines the legal nature of the contract. The object to be established is the pre-eminent object, for example —

􀃠 If the object is the surrender of productive capacity (whether capacity to provide a service or to produce things), then the contract is for employment of an employee. The essence of an employee’s contract (contract of service) is the placing of one person’s services (labour) at the disposal of another, enabling the acquisition of that service itself and not simply the fruits of that productive capacity.

􀃠 If the object is the acquisition of the result of deployed productive capacity (of a produced thing or of a provided service), then the contract is for the employment of an independent contractor. The essence of an independent contractor’s contract (contract for services or work) is that the independent contractor only commits himself / herself to deliver the product or end result of that capacity.

􀁹 Exceptions: The 4th Schedule prescribes that the independent contractor’s income will be deemed to be remuneration and will therefore be subject to employees' tax, if —

􀃠 the services are required to be performed mainly at the premises of the person by whom the remuneration is paid / payable or of the person to whom such services were or are to be rendered; and

􀃠 the person who renders or will render the service is subject to the control and supervision of any other person as to the manner in which his / her duties are performed or to be performed or as to his / her hours of work.

􀁹 The person will be deemed to be an independent contractor if he / she throughout the year of assessment employs three or more employees (other than any employee who is a connected person in relation to such person) who are on a full-time basis engage in the business of persons rendering any such service and providing that neither of the above two proviso’s under exceptions are applicable.

􀁹 The employer, being a party to the employment contract, is in the best position to determine whether or not the employee is an independent contractor. SARS has therefore provided certain guidelines in order to assist the employer with this responsibility. 

· DIRECTORS OF PRIVATE COMPANIES / MEMBERS OF CLOSE

CORPORATIONS
􀁹 The definition of employee in Paragraph 1 of the 4th Schedule includes a director of a private company. Any remuneration paid or payable to a director of a private company or a member of a close corporation is therefore subject to the deduction of employees' tax from 1 March 2002.

􀁹 The definition of a company in Section 1 of the Act includes a close corporation and therefore, the same rules for the deduction of employees' tax from the remuneration of directors of private companies apply to members of close corporations. This definition includes a person who, in respect of a close corporation, holds any office or performs any functions similar to the functions of a director of a company other than a close corporation.

· COMMISSION AGENTS

􀁹 Employee works for commission only:

􀃠 If the employee is in possession of a tax directive, the employer MUST deduct employees' tax according to the instructions on the tax directive and the employees' tax deducted must be reflected as PAYE on the IRP 5 / IT 3(a) certificate.

􀃠 If the employee is not in possession of a tax directive, the employer MUST deduct employees' tax according to the applicable tax deduction tables and a SITE calculation must be done at the end of the tax year or tax period.

􀁹 Employee works for salary and commission: 

􀃠 If the employee is in possession of a tax directive, the employer MUST deduct employees' tax according to the instructions on the tax directive and the employees' tax deducted must be reflected as PAYE on the IRP 5 / IT 3(a) certificate.

􀃠 If the employee is not in possession of a tax directive, the employer MUST combine the salary and commission and deduct employees' tax according to the applicable tax deduction tables and a SITE calculation must be done at the end of the tax year or tax period.

􀁹 Under no circumstances may 25% or any other percentage for that matter, be deducted from remuneration, unless the tax directive so directs.

􀁹 An employee earning commission may only apply for a tax directive where his / her remuneration consists mainly in the form of commission based on the employee’s sales or turnover attributable to

